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ABSTRACT

The 65th anniversary of the entry into force of the Protocol No. 1 of the European Convention
on Human Rights stipulating the right to education, gives an opportunity to analyse the consti-
tutional, human rights based interrelations of public education from several points of view.
The current paper focuses on the case law of the Hungarian Constitutional Court in order to
discover, how the questions related to public education appear in the constitutional law of a
specific country. The paper introduces the constitutional framework of public education, the
interpretation principles affecting the case-law of the constitutional court and the core state-
ments relating to the content of public education as well as its institutional, organizational
framework. As public education plays a significant role in the society, as it is interrelated to
several other human rights and as the decisions can have a considerable impact on the future
of the individual, it is highly important to enforce these principles efficiently. Therefore the
paper also examines the question of access to justice in constitutional court procedures in the
context of public education. The case law based analysis is completed by the reference to the
findings of the relevant secondary literature. This way, with reference to a certain national
example, the analysis can contribute to the better understanding and more efficient implemen-
tation of the most basic elements of the right to education.
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INTRODUCTION

“No person shall be denied the right to education.” Article 2 of Protocol No. 1 of the Europe-
an Convention on Human Rights (hereinafter: ECHR) defines through this formulation the
right to education establishing this way a general but common European standard for this
right. According to the related case-law of the European Court of Human Rights (hereinafter:
ECtHR) “[t]he right to education covers a right of access to educational institutions existing
at a given time (...), transmission of knowledge and intellectual development (...) but also the
possibility of drawing profit from the education received, that is to say, the right to obtain, in
conformity with the rules in force in each State, and in one form or another, official recogni-
tion of the studies which have been completed (...), for example by means of a qualification™.
[i]

It is derivable even from this short summary (and from the quoted case law analysis of the
ECtHR) that a.) the right to education is strongly related to other human rights, like the prohi-
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bition of discrimination, academic freedom, to the right of parents to choose their children’s
education and to the protection of children as foreseen in other international conventions and
national constitutions; [ii] b.) it requires by its very nature a regulation by the State; and c.)
the level of education ensured may vary according to the needs and resources of the given
State. The 65th anniversary of the entry into force of the Protocol No. 1 of the ECHR gives an
opportunity to analyse the constitutional, human rights based interrelations of public educa-
tion from several points of view.

Background and methodology

The current paper focuses on the case law of the Hungarian Constitutional Court (hereinafter:
HCC) in order to discover, how the questions related to public education appear in the consti-
tutional law of a specific country. The relevant legal literature on the right to education [iii]
focuses mainly on questions connected to higher education, especially to its relation to aca-
demic freedom [iv] or on the introduction and evaluation of the regulations related to public
education [v] combining the legal aspects with the social and financial reality. [vi]

Therefore, a comprehensive and systematic analysis of the constitutional court case law can
give useful insights into the implementation and enforcement of rights related to public edu-
cation and can contribute to the elaboration of the constitutional framework of public educa-
tion; in this specific case in the context of the Hungarian legal system. A special focus is laid
on the question, how the stakeholders in the field of public education can enforce their rights
effectively. The case-based method is, “suitable for a comprehensive, holistic, and in-depth
investigation of a complex issue (phenomena, event, situation, organization, program individ-
ual or group) in context, where the boundary between the context and issue is unclear and
contains many variables”. [vii] The combination of cross-case and within-case analysis [viii]
makes it possible to get an overall picture on the approach of the HCC regarding public edu-
cation. The case law based analysis is completed by the reference to the findings of the rele-
vant secondary literature. This way the findings of the current research can contribute to the
better understanding and more efficient implementation of the most basic elements of the
right to education.

Constitutional framework

The starting point of the analysis shall be constitutional framework. The right to state fi-
nanced education is one of the most ,,popular” human rights declared in the majority of na-
tional constitutions around the world [ix]; it is declared in the Hungarian Fundamental Law
[x] as well. According to Article XI Paragraph (1), every Hungarian citizen shall have the
right to (formal and non-formal) education. Paragraph (2) of the same article stipulates that
Hungary shall ensure this right by extending and generalising community culture, by provid-
ing free and compulsory primary education, free and generally accessible secondary educa-
tion, and higher education accessible to everyone according to his or her abilities, and by
providing financial support as provided for by an Act to those receiving education.

These provisions do not contain substantial change in comparison to the wording of the for-
mer Constitution. “Article XI of the Basic Law practically implements the provisions of for-
mer Article 70/F of the Constitution. A novelty regarding the right to education is providing
that secondary education shall be free of charge. This was only mentioned earlier in the Act
on Public Education, although it was obvious and self-evident as a condition of the fulfilment
of compulsory education.” [xi] Therefore, the case-law elaborated by the HCC under the for-
mer Constitution can be relied on even after the entry into force of the Fundamental Law. [Xii]
The interpretation of the provisions on the right to education is, however, completed by cer-
tain other principles. Firstly, the provisions of the Fundamental Law shall be interpreted in
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accordance with their purposes, the National Avowal contained therein and the achievements
of the historic constitution. [Article R) Paragraph (3) of the Fundamental Law]. An example
of considering the achievements of the historic constitution is offered by Decision 3024/2015.
(1. 9.) AB, Point [20]. In this decision the HCC recalled — after the analysis of the educational
systems from the Ratio Educationis (1777) through the reforms of Eoétvds Jozsef, Trefort
Agoston and Klebelsberg Kuno till the period of socialism and change of regime — that in
Hungary the State has always played a significant and active role in the school system. This
conclusion has been a point of reference in deciding on the intensified involvement of the
State in the publishing of school books.

Secondly, certain international obligations shall be taken into consideration as well. Article Q)
Paragraph (2) of the Fundamental Law stipulates namely that “[i]n order to comply with its
obligations under international law, Hungary shall ensure that Hungarian law is in conformi-
ty with international law.” Besides the general international human rights conventions, like
the ECHR [xiii] the main point of reference is the Convention on the Rights of the Child
(hereinafter: Convention). [xiv] The HCC interprets this convention with special regard to its
international law nature and its explanation by the UN {Decision 3046/2013. (Il. 28.) AB,
Point [44]}. It concluded that the majority of the provisions of the Convention are rather soft-
law nature; therefore no specific requirements can be derived from them in connection to cer-
tain branches of law. Nevertheless, certain principles of the Convention shall be observed in
all policies that have effect on the rights of the child. According to Article 3 of the Conven-
tion “[i]n all actions concerning children, whether undertaken by public or private social
welfare institutions, courts of law, administrative authorities or legislative bodies, the best
interests of the child shall be a primary consideration.” This requirement “should be built
into national plans and policies for children and into the workings of parliaments and gov-
ernment, nationally and locally, including, in particular, in relation to budgeting and alloca-
tion of resources at all levels”. [xv] Therefore, the best interest of the child is a principle ex-
amined by the HCC as well when deciding on the constitutionality of norms or individual
judgements {Decision 3142/2013. (VII. 16.) AB, Point [31]}.

Thirdly, the internal correlations between the single provisions of the Fundamental Law shall
be analysed. It is primarily Article XVI Paragraph (1) of the Fundamental Law, which has
direct connection to the right to education. According to this provision “every child shall have
the right to the protection and care necessary for his or her proper physical, mental and mor-
al development”. According to the case-law of the HCC the protection and care is the obliga-
tion of the family, the State and the society — in this sequence {Decision 3047/2013. (Il. 28.)
AB, Point [55]}. The obligation of the State is to ensure the interests of the child in the legal
norms, to support their development through state actions, to keep negative effects from them
away and to provide the basic conditions to achieve these aims {Decision 3142/2013. (VII.
16.) AB, Points [26]-[27]; Decision 32/2010. (l1I. 25.) AB}.

In the following the decisions of the HCC on public education will be analysed in three cate-
gories: decisions as regards the content of public education, rights and obligations of the peo-
ple concerned, especially pupils and their parents (substantial questions), decisions concern-
ing the institutional-organizational framework of public education and questions related to the
efficient enforcement of these principles through the procedures of the HCC (access to jus-
tice).

Substantial questions

The right to (formal and non-formal) education is composed of several elements: a.) the ex-
tension and generalisation of community culture; b.) the right to participation in education
(right to learning); c.) the right to teaching. The first element of this list can be seen as a state
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goal, from which long-term tasks of the State stem, but which cannot be a point of reference
when deciding on the constitutionality of a given norm or decision, [xvi] while the third one
is rather interrelated to academic freedom. That is why in the following the focus is on the
right to education in narrow sense, the right to participate in education. According to the
above mentioned wording of Article XI of the Fundamental Law, public education encom-
passes the free and compulsory primary education as well as the right to free and generally
accessible secondary education (hereinafter jointly referred to as public education).

In this context the “free” nature of public education means the free access to public education,
more precisely the exemption from tuition fees [Decision 1251/E/2010. AB]. The HCC stated
that the constitutional obligation of the State to provide financial support as provided for by
an Act to those receiving education does not entitle the participants of the education system to
a concrete form of support [Decision 79/1995. (XII. 21.) AB; Decision 1251/E/2010. AB].
Therefore, in a given case, the HCC concluded that there is no obligation on the part of the
State to ensure free access to school books for all social groups. It is the duty of the State to
create a balance between the claims of the individuals based on human rights and the availa-
ble financial resources. If it would fail to do so, it would adversely affect the enforcement of
other rights creating thereby an unconstitutional situation.[xvii]

The participation in the compulsory primary education is the point where the connection be-
tween the right to education and the obligation of the parents to ensure proper care for their
children becomes evident. The violation of the right to education can be confirmed in this
context, if a certain regulation of the State hinders the pupil from the participation in this form
of education [Decision 214/B/2003. AB]. It is also apparent that the HCC considers that the
decisions concerning the exact content of the educational activity fall into the competence of
the legislator with the proper involvement of qualified specialists.

In its Decision 3046/2013. (Il. 28.) AB the HCC came to the conclusion that the school readi-
ness assessment is primarily a specialized, professional question, which, therefore, shall be
examined by experts. The State shall, however, regulate this procedure in a manner that it
establishes a balance between the right of the parent to decide on the basic questions of educa-
tion and the need for generalized standards concerning the capabilities, abilities and aptitude
of the child to start school. The same approach can be perceived in a decision, where the HCC
had to rule on the disciplinary proceedings in public education [Decision 444/B/2002. AB].
According to its reasoning, the fact that the teaching staff decides on the disciplinary sanc-
tions of the pupil does not result in a violation of the rights of the child or to a failure to com-
ply with the obligations of the State as regards public education.

The margin of appreciation of the legislator as regards the methods of public education and
content of the curriculum is, however, not unlimited. In this regard an interesting evolution
can be perceived in the case law of the HCC. In a decision from 2001 (so delivered before the
entry into force of the Fundamental Law) the HCC argued that it belongs to the margin of
appreciation of the State to determine how many compulsory lessons shall be prescribed at the
single grades in order that the schools fulfilled their educative tasks [Decision 526/B/1999.
AB]. In another decision it concluded that the State may legitimately give financial support to
children with specific needs, who cannot pursue their studies by everyday school attendance
due to their mental or physical status (while withholding such support from children who are
private pupils because of other reasons). Nevertheless, in the given case the HCC did not fur-
ther elaborate on the obligation of the State in supporting children with learning, behavioural
and adaptive difficulties [Decision 214/B/2003. AB].

In a recent decision, however, the HCC came to the conclusion that when defining the frame-
work of public education, the State shall give due consideration to the specificities of vulner-
able groups and elaborate specific measures that serve their development and social inclusion.
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This was a case where the above mentioned interpretative role of the National Avowal played
a considerable role. In its reasoning, namely, the HCC recalled that according to the preamble
of the Fundamental Law “We trust in a jointly-shaped future and the commitment of younger
generations. We believe that our children and grandchildren will make Hungary great again
with their talent, persistence and moral strength”, “We bear responsibility for our descend-
ants” and “We hold that we have a general duty to help the vulnerable and the poor” {Deci-
sion 9/2019. (I11. 22.) AB, Point [80]}. On the basis of these statements the HCC came to the
conclusion that the system of public education shall actively contribute to the elimination of
learning difficulties so that the affected pupils, children can become active members of future
generations. Therefore, the public education system shall contain rules that pay due attention
to the special needs of pupils with learning, behavioural and adaptive difficulties and ensure
personalised support for their development and catching up. The HCC, however, in line with
its former case-law also concluded that the determination of the concrete measures of achiev-
ing these aims (e.g. forms of benefits) falls into the legislator’s margin of appreciation {Deci-
sion 9/2019. (111. 22.) AB, Point [82]}.

Institutional approach

The other main group of decisions in the case law of the HCC is mainly connected to the in-
stitutional-organizational framework of public education. In this regard the decisions show in
a direction that the HCC considers the educational activity as a homogeneous activity. The
HCC set down as a theoretical foundation that public institutions — irrespective of their opera-
tor — realise their activities along identical principles, within the framework of identical edu-
cational tasks, training and education of the same quality and identical employment condi-
tions [Decision 242/B/1999. AB].

This approach also means that it would be contrary to the principle of equal treatment, if the
employees of certain educational institutions would be placed into more detrimental situation
based on the way of maintenance of the given institution. Therefore, the same legal status,
employment rules shall apply for pedagogues in all branches of public education {e.g. Deci-
sion 10/2015. (V. 4.) AB, Point [41] on extra holidays, Decision 242/B/1999. AB as well as
Decision 44/1996. (X. 22.) AB on work time and payment for extra work}.

The uniform standards of educational activities appear in the Decision 1333/B/1996. AB as it
states that it is not contrary to the principle of equal treatment that the pedagogues shall take
part in regular advanced trainings being a precondition of the exercise of educational activity.
Nevertheless, also in this case applies that the professional standards and the rules of proce-
dure in classification systems — like the possibility of achieving higher evaluation, promotion
— cannot be defined in a discriminatory manner [Decision 35/2017. (XI1. 20.) AB].

The legislator’s margin of appreciation as far as the standards, preconditions of educational
activity are concerned, appeared in the Decision 34/2010. (I11. 31.) AB, as the HCC conclud-
ed that the procedural requirements, professional qualifications and requirements necessary
for the appointment of heads of institutions can be defined by the legislator in acts requiring
simple majority. [xviii]

This conclusion leads to the other major question concerning the organization of public edu-
cation: the position of non-state-operated institutions. From the above-mentioned general
principle of unified standards in public education and the responsibility of the State in provid-
ing compulsory and accessible education follows that it shall contribute to the maintenance of
the institutions. If the task is carried out by non-state actors, the contribution shall be equal to
the financing of state-operated institutions [Decision 1208/B/2006].

In a recent decision concerning the state take-over of public education institutions operated by
local self-governments, the HCC confirmed that the planning of the institutional framework
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of public education is to a significant extent a professional, public-policy decision; therefore,
the legislator may legitimately come to the decision that state-operated institutions carry out
the task of public education in a more efficient and professional manner. The HCC declared
expressis verbis that the evaluation of the legislator’s assessment in this regard does not fall
into the competence of HCC. The estimation of the pros and cons when deciding on structural
changes in public education falls into the legislator’s competence. The HCC carries out only
the constitutional review of a particular regulatory model {3180/2018. (VI. 8.) AB, Points
[24]-[25]}.

As far as the institutional framework of public education is concerned, the attention shall be
drawn shortly also to the system of denominational schools as their operation is connected to
the right of the parent to choose the upbringing to be given to their children. In this field the
attitude of the HCC is a logical consequence of the conclusions on the substantial questions of
education as well as organization and financing: the State shall ensure the legal possibility of
establishing denominational schools; however, it is not obliged to establish them. Further-
more, it shall make the attendance of state schools for everyone possible without unnecessary
burdens [Decision 4/1993. (11.12.) AB]. As the right to education can be exercised both in
state schools and accredited denominational schools, the State shall contribute to the financ-
ing of these institutions equally. According to the settled case law of the HCC the State shall
provide such an amount of funding which is proportionate to the state tasks carried out by the
non-state actors [Decision 15/2004. (V. 14.) AB; similarly: Decision 99/2008. (VII. 3.) AB].
This way the HCC confirmed that the primary obligation of providing education falls into the
duty of the State, which can carry out this duty either on its own (by establishing and main-
taining state schools) or by providing equal financial support to non-state operated institu-
tions.[xix]

Access to justice

The last question to be examined is that of access to constitutional court proceedings in mat-
ters related to public education. This is a field, where it is highly important to provide diverse
ways of enforcement of rights: firstly, because of the social significance and interest in the
public education system as general; secondly, because it is — as explained above — interrelated
to several other human rights; thirdly: because the decisions can have a considerable impact
on the future of the individual. [xx] Several procedures of the HCC offer a complex protection
for the rights and principles explained above: the ex-post norm control procedure {e.g. Deci-
sion 9/2019. (lll. 22.) AB}, [xxi] the preliminary norm control procedure {e.g. Decision
34/2010. (111. 31.) AB}, the judicial initiative for norm control in concrete cases {e.g. Deci-
sion 3191/2014. (VII. 15.) AB} can be useful tools for initiating the constitutional review of
legal acts. According to Section 37 Paragraph (1) of the Act CLI of 2011 of the Constitutional
Court (hereinafter: CC Act), [xxii] the HCC shall examine the conformity of local govern-
ment decrees with the Fundamental Law as well (the determination of conformity with other
legal provisions falls into the competence of the Supreme Court/Kuria). As far as the protec-
tion of individual rights in concrete cases is concerned, the constitutional complaint is the
most relevant tool and this is the point where the question of access to justice arises.

In the well-known Airey vs. Ireland case [xxiii] the ECtHR stated that the obligation to secure
an effective right of access to the courts falls into the category of duty on the part of the State.
Generally, this obligation is understood on the light of effective judicial remedy, meaning the
right to institute proceedings before ordinary courts, to obtain a determination of the dispute
by a court and the requirement of the decision being able to remedy wrongs or asserting
claims. At the same time a broad margin of appreciation is offered for the State regarding the
determination of the most appropriate means of regulating access to justice. A special field of

170



| Ith International Conference of J. Selye University
Pedagogical Sections

access to justice might be the question of access to constitutional court procedures, particular-
ly by means of constitutional complaints. It might seem that, due to their special character
aiming at the protection of subjective individual rights while ensuring and developing the ob-
jective constitutional order, [xxiv] they fall outside the scope of court procedures in strict
sense. However, the ECtHR stated in several judgements that the basic safeguards of fair trial
[xxv] — as foreseen in Article 6 of the ECHR — and certain requirements derived thereof
[xxvi] might be equally applicable to procedures in front of constitutional courts.

The CC Act describes three possible types of constitutional complaints, which are designed to
give an overall protection for the legal entities affected. One, the so-called direct constitution-
al complaint makes it possible to initiate proceedings for the determination of the constitu-
tionality of a given norm directly by the person or organisation affected if ,,a) due to the ap-
plication of a legal provision contrary to the Fundamental Law, or when such legal provision
becomes effective, rights were violated directly, without a judicial decision, and b) there is no
procedure for legal remedy designed to repair the violation of rights, or the petitioner has
already exhausted the possibilities for remedy”. The ,,real”, that is, the German type of consti-
tutional complaint makes it possible to initiate the procedures at HCC if a judicial decision
made regarding the merits of the case or other decision terminating the judicial proceedings —
so not the legal regulation applied — violates the complainant’s rights laid down in the Fun-
damental Law. The so-called “old- type” constitutional complaint makes possible to turn to
the HCC if the violation of fundamental rights can be led back to the application of a legal
provision contrary to the Fundamental Law.

The fact that these procedures can only be initiated by the persons affected is a clear evidence
of the change of approach in comparison to the former actio popularis at ex-post norm control
procedures. Furthermore, it demonstrates the direct linkage to the individual’s legal situation
and therefore the need for legal aid.

The access to justice in case of constitutional complaints is on the one hand not hindered by
the costs of the procedure: According to Section 54 Paragraph (1) of the CC Act the proceed-
ings of the HCC are free of charge. Legal representation is not obligatory either. However, the
legal provision referred above also declares that the petitioner shall bear his or her own costs
incurred in the course of the constitutional court proceedings. This means — a contrario — that
any other forms of legal aid, like an assigned attorney are not available in these procedures.
One could argue that there is no urgent need for granting legal aid in the proceeding before
HCC due to the free of charge nature of the procedure. Nevertheless, taking the complexity of
constitutional court proceedings into account, the lack of legal knowledge can cause a sub-
stantial disadvantage: the requirements, the HCC makes in case of constitutional complaints
are very complex, and are partially not directly derivable from the wording of the CC Act.
[xxvii]

So there is a realistic chance that a party not supported by a lawyer cannot present his case in
a comprehensive, clearly understandable manner including proper legal arguments as well
{e.g. Order 3163/2016. (VII. 22.) AB; Order 3162/2016. (VII. 22.) AB}. A special problem
stemming from the interpretation of the conditions of accepting a case is related to the role of
unions. “[I]n the case of certain sector specific, code type laws (for example, laws and regu-
lations concerning public education) it has been an ordinary occurrence that advocacy
groups and trade unions submitted constitutional complaints with regard to such laws or reg-
ulations which did not affect their rights personally, only the rights of certain employees or
the rights of practitioners of a given profession. In this case, however, the Constitutional
Court held that only individual, specifically involved persons can submit the complaint, the
union for example is not entitled to do so, as it is not directly involved.” [xxviii] The recent
case law of the HCC has confirmed several times in cases related to public education that the

171



| Ith International Conference of J. Selye University
Pedagogical Sections

unions of pedagogues are not entitled to initiate constitutional complaint procedures on behalf
of their members {e.g. Order 3123/2015. (VII. 9.) AB; Order 3033/2014. (11l. 3.) AB}, which
has as a consequence that they cannot offer assistance in the constitutional complaint proce-
dures.

Therefore, the possibility of providing legal aid for the laymen in constitutional court pro-
ceedings should be considered in the procedures of the HCC as well — similarly to the case
law elaborated by the German Bundesverfassungsgericht. The legal aid would support the
preparation of an admissible claim and that is why the complainant would have a more realis-
tic chance of obtaining a decision on the merits of the case related to the protection of his fun-
damental rights.

CONCLUSIONS

The analysis of the case law of the HCC regarding public education shows that the legislator’s
margin of appreciation is interpreted basically broadly by the HCC.

The examined decisions show that the HCC takes international obligations, the achievements
of the historic constitution and the internal linkages in the Fundamental Law into account.

Its approach demonstrates that in public education a pluralistic point of view is needed from
the part of the State: it shall ensure an equal access to public education while taking into ac-
count the specific needs of the individual including the right of the parent to decide on the
education of the child. These conclusions are, at the same time, in line with the general inter-
pretation of the rights of the child as well. According to the relevant literature, namely, the
three basic principles in this regard are: participation, protection and provision. [xxix]

As far as the enforcement of the requirements stemming from the constitutional background
of public education is concerned, the question of accessible legal aid in constitutional court
procedures should be analysed. By means of professional support in the preparation of com-
plaints, submissions as well as legal consultation the complainants could estimate the chance
whether their case will be decided on the merits and it would support the elaboration of well-
founded and admissible complaints. This support would be especially important in matters
related to public education, as these affect large social groups with significantly different fi-
nancial background and legal knowledge.

This summary on the case law of the HCC can be a first step in understanding the role of the
constitutional legal approach in public education. A comprehensive study of the national ex-
amples can contribute in the future to the better understanding and more efficient implementa-
tion of the most basic elements of the right to education.
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